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BEFORE THE HEARING EXAMINER
CITY OF SEATTLE

In Re: Appeal by

MASTER BUILDERS ASSOCIATION OF NOTICE OF APPEAL
KING AND SNOHOMISH COUNTY,
LEGACY GROUP CAPITAL, LLC,
BLUEPRINT CAPITAL SERVICES, LLC, AA
ASHWORTH DEVELOPMENT LLC,
BLACKWOOD BUILDERS GROUP LLC,
AND BUILD SOUND, LLC,

of the SEPA Threshold Determination of Non-
Significance for the Tree Protections Update.

L. APPELLANT INFORMATION

A. Appellants:

Master Builders Association of King and Snohomish County

Legacy Group Capital, LLC

Blueprint Capital Services, LLC

AA Ashworth Development LLC

Blackwood Builders Group LLC

Build Sound, LLC
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(Contact only through authorized representative)

B. Authorized Representative:

Name: Brandon S. Gribben, N. Chance Laboda and Samuel M. Jacobs of Helsell
Fetterman, LLP
Address: 1001 Fourth Avenue, Suite 4200, Seattle, WA 98154
Phone: 206.689.2113 (BSG); 206.689.2116 (NCL); 206.689.2121 (SMJ)
Fax: 206.340.0902
Email: bgribben@helsell.com; claboda@helsell.com; sjacobs@helsell.com
II. DECISION BEING APPEALED

A. Decision being appealed:

The SEPA Threshold Determination of Non-Significance for the Tree Protections
Update, bearing Record Number 000268-22 PN. A copy of the decision is attached as Exhibit
A.

B. Property address:

The Tree Protections Update is non-project action, application City-wide.

C. Elements Being Appealed:

SDCI is proposing to amend Title 23 (Land Use Code) and Title 25 (Tree Protection)
and adopted two related Director’s Rules to increase tree protection. At the onset, the
Appellants support enhancing the Seattle tree canopy for the benefit of the City and its
residents while also encouraging development. The proposed amendments and Director’s
Rules, however, ultimately sacrifice the Appellants’ ability to develop and build affordable
housing and other types of development by imposing enhanced tree protections for existing
trees by establishing stringent regulations on the removal of far more trees and in other ways
making development more expensive, uncertain, and problematic. In addition, the code

amendments and Director’s Rules are being proposed without any meaningful analysis into
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the total number of lots and trees affected by these amendments and the proposed
amendments’ potential negative impacts on elements of the environment or the 2035
Comprehensive Plan that support the creation of housing. Because of the severe impacts on
housing and other elements of the environment that are apparent from this proposal as well
as the fact that the full environmental impacts are unknown at this time, an environmental
impact statement must be performed. Thus, the DNS is inappropriate, not based upon
sufficient environmental review, and the proposed code amendments and Director’s Rules
should not be approved before an environmental impact statement is prepared.

III. APPEAL INFORMATION

A. Appellants’ interest in the decision.

Master Builders Association of King and Snohomish Counties (“MBAKS”), the
nation’s oldest and largest local homebuilders’ association is a membership organization that
represents the interests of its members related to land use and development regulations,
among other issues. Many of its members develop residential and other types of projects in
Seattle and would be significantly affected by the provisions in the proposed amendments to
the Tree Protection Ordinance. Legacy Group Capital, LLC, LLC, Blueprint Capital
Services, LLC, AA Ashworth Development, LLC, Blackwood Builders Group, LLC and
Build Sound, LLC (together, the “Developers™) are local developers that build a variety of
housing and other types of projects in the City of Seattle. The provisions in the proposed
Tree Protections Update will significantly affect the Developers, including, without
limitation, causing uncertainty and increasing the cost of development and, ultimately,
housing and decreasing the lots available for reasonable development or redevelopment.
MBAKS and the Developers are intimately familiar with the Seattle Land Use Code and

Tree Protection Code and related Director’s Rules, and how the City’s regulations can,
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sometimes unintentionally, inhibit development and contribute to the increasing costs of
housing and other development and decrease the availability and affordability of housing.

B. Errors of the decision.

The provisions in the proposed Tree Protections Update, individually and
collectively, will have probable significant adverse impacts on the environment that will not
be sufficiently mitigated by the City’s existing environmental regulations. The total number
of existing trees that will now be offered protection is unknown, as well as the total number
of residential and other lots where development will become significantly more expensive,
uncertain, and problematic. And because the total number of protected trees and affected lots
is unknown, it is equally unknown how the new protection measures will impact housing
and other elements of the environment. However, because the proposal will reduce the size
threshold for more than two dozen species of trees to be considered “exceptional” (and
therefore strictly protected), it is apparent that many residential and other lots will be
affected. This presents significant adverse impacts on potential development and the cost of
housing. Additionally, these proposed amendments are at odds with portions of the 2035
Comprehensive Plan that seek to support the creation of housing. As a result, a Declaration
of Significance must be issued, and an environmental impact statement must be prepared.

C. Objections to the decision and issues on Appeal.

1. The following is a preliminary list of the objections to the decision and issues
on appeal. Because of the complexity and interrelationship of proposed changes, MBAKS
and the Developers reserve the right to supplement this list. Examples of issues contained in
the following list are for illustrative purposes only and are not exclusive of other examples
which may be offered at the hearing or other appropriate point in the appeal process.

SDCI failed to analyze the entirety of the proposed amendments. Every paragraph of

the SEPA checklist aside from “4. Plants” was answered: “This is a non-project action.” SDCI
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has not conducted any meaningful analysis under SEPA on the environmental impacts,
including, without limitation, the impacts on development and the cost of housing regarding
any of the proposed code amendments and Director’s Rules. Specifically, paragraph 9
(Housing) of the DNS states that: “The proposal is a non-project action that does not include
construction or development of housing.” It appears that SDCI believes that because no
singular project is identified, no environmental impacts can be identified. Answering every
SEPA checklist question with “This is a non-project action” is dismissive, inaccurate, and
insufficient to support a determination of non-significance. The proposed amendments
absolutely affect the cost of development, will introduce more uncertainty into the
development process and will make the process more problematic and as a result will have a
significant impact on housing and the housing market. These answers indicate that the
responsible official believes that only projects can adversely affect the environment. This is
patently incorrect and contrary to SEPA requirements.

As a result, the DNS fails to adequately disclose, discuss, and analyze the direct,
indirect, and cumulative impact that the proposed Tree Protection amendments and
Director’s Rules will have on Seattleites, developers and, most importantly, the
environment. More specifically, the proposed amendment to SMC 25.11.020 adds an
expansive definition of “significant trees.” A significant tree would be defined as any tree
that is 6 inches or greater in diameter at standard height (DSH). Based on this new
definition, SDCI has proposed significant amendments to the code, that if adopted, will
increase the time and costs of development. The proposed amendments to 25.11.040 restrict
the removal of all significant trees on all undeveloped lots and limit tree removal of
significant trees less than 12 inches DSH when no development is proposed to three trees a
year. The proposed amendment to 25.11.050 requires that all significant trees 12 inches

DSH or greater be listed on site plans.
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Finally, the proposed Director’s Rule regarding exceptional trees lowers the
exceptional tree threshold generally to 24 inches. The proposal also expands the definition
of exceptional trees to include tree groves and heritage trees. This change will greatly
increase the number of trees that are considered exceptional and the number of lots,
including residential lots, where development will be more expensive, uncertain, and
problematic and on which fewer residential units will be developed. Compounding the
impact from the expanded definition of exceptional trees, is the new requirement that a
permanent covenant be recorded prohibiting development within an exceptional tree
protection area. And there is no provision for how the covenant may be removed, even if the
exceptional tree becomes a hazard or dies. The environmental impacts from this covenant
requirement will be permanent.

The SEPA DNS attempts to quantify the number of lots impacted by these proposed
changes based off the GIS of the City’s 2016 tree canopy layer, SDCI’s zoning and lot
layers, statistics from the US Forest Service study of tree canopies and an Accella query of
SDCI tree review from 2020 and 2021. The DNS concludes that residential and commercial
lots containing exceptional trees would rise from 4% to 5% and that residential and
commercial lots containing regulated trees would rise from 5% to 16%. The City’s 2016
Tree Canopy Assessment does not identify the size and types of trees in the City; it only
identifies the then existing canopy cover. The DNS attempts to estimate the diameter at
standard height of trees (and therefore how many trees will be subject to strict regulation
under the proposal) by tree canopy. This analysis is fatally flawed. Tree canopy does not
equate to tree diameter.

This analysis is woefully deficient and fails to consider how every neighborhood and
lot is different. It also failed to consider trees that are considered exceptional at less than 24

inches in diameter such as the Sitka Alder, Pacific Dogwood, Black Hawthorn, Madrona,
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Dwarf Maple, and Oregon White Oak, that are considered exceptional at only 6 inches in
diameter. Even if GIS or similar information is used to determine the number of trees
affected by this proposal, SDCI is not using the most recent information available.
Appellants understand that SDCI has tree canopy GIS information from 2020 or 2021,
which is obviously more up to date that the 2016 information it is relying upon. The City’s
failure to identify the number of trees implicated in these new regulations, and the resulting
number of lots that will be affected, mandates reversal of the SEPA DNS.
2. One of the stated goals of the amendments to the Tree Protection ordinance is

to increase tree protection consistent with the goals and policies of the 2015-2035
Comprehensive Plan. The DNS, however, fails to identify probable, significant, adverse
environmental impacts that the proposed amendments will have on the housing goals
included in Comprehensive Plan. In fact, the DNS fails to address any of the housing goals
or policies included in the Comprehensive Plan. As a result, many of the proposed
amendments are directly at odds with the goals and policies that support the creation of
housing. Specifically, the proposed amendments are directly at odds with the following
policies:

H 2.3 — Consider Land Use Code and Building Code regulations

that allow for flexible reuse of existing structures in order to

maintain or increase housing supply, while maintain lifestyle
standards.

H 2.4 — Encourage use of vacant or underdeveloped land for
housing and mixed-use development, and promote turning
vacant housing back in the safe places to live.

H 5.13 — Seek to reduce cost burdens among Seattle

households, especially lower-income households and
households of color.
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H 5.16 — Consider implementing a broad array of affordable
housing strategies in connection with new development,
including but not limited to development regulations,
inclusionary zoning, incentives, property tax exemptions, and
permit fee reductions.

The above policies from the Comprehensive Plan are just a few examples of policies
that seek to increase housing availability in the City of Seattle. The proposed amendments to
the Tree Protection Ordinance are directly at odds with the above policies and will
ultimately sacrifice housing for increased, and unnecessary, tree protection regulations.

The proposed amendments to the Tree Protection regulations will increase the cost
burden for Seattle households as the proposed amendments would protect more trees and
require additional mitigation efforts that will be both time consuming and costly. The
proposed amendments also could not be considered an affordable housing strategy
especially when you consider the fact that lower income, higher density neighborhoods tend
to have less trees than more affluent single-family neighborhoods. These proposed
amendments will raise the costs of development in more dense neighborhoods as the
proposed amendments will require additional permitting and mitigation regarding protected
trees.

Because more trees will be subject to strict regulation as “exceptional” and other
trees will be subject to protection, development of many lots will also be subject to
uncertainty, which will mean that they will not be developed or redeveloped or will not be
developed or redeveloped to their full potential. These amendments will likely
disproportionately affect high density areas, thereby raising the cost of development and
increasing the cost of housing.

3. The SEPA DNS fails to properly consider the direct, indirect and cumulative
impacts that the proposed Tree Protection amendments and Director’s Rules would have on

the environment including the displacement and destruction of affordable housing, the
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displacement of populations, the change in neighborhood character, the unstudied stresses
on existing utilities, the unstudied stresses on existing infrastructure, the unstudied stresses
on the amount of available street parking and the unstudied ability of residents and
emergency vehicles to navigate through the neighborhoods.

The SEPA DNS acknowledges that proposal will impact housing but does not
recognize the full extent that it will impact development. For example, the DNS provides
that: “City staff are not able to anticipate and analyze all possible locations and
arrangements of trees on all potentially affected individual properties and development sites.
Similarly, the extent to which an individual property owner may need to or be able to
reconfigure a development proposal to accommodate exceptional trees cannot be fully
known and described.” Because the City admits that it is not able to quantify the
environmental impacts, an environmental impact statement must be required.

4. The public comment period for the proposal ends April 4, 2022, which is after
the deadline to appeal the SEPA DNS. The Appellants intend on submitting a public comment
by the April 4 deadline. Under SMC Chapter 25.05.340, SDCI should reconsider and
withdraw the DNS based upon the public comments it receives including the Appellants’.

D. Relief Requested.

MBAKS and the Developers request that the Hearing Examiner reverse the
determination of non-significance, find that the proposal requires a determination of
significance, and remand the decision so that SDCI can prepare an environmental impact
statement for the proposed Code amendments Director’s Rules. In the alternative, the
Hearing Examiner should remand the decision for further environmental review consistent
with state and city SEPA provisions.

/1
/1
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Respectfully submitted this 10th day of March, 2022.
HELSELL FETTERMAN LLP

By:.s/ Brandon S. Gribben

Brandon S. Gribben, WSBA No. 47638

N. Chance Laboda, WSBA No. 54273

Samuel M. Jacobs, WSBA No. 8138
Attorneys for Appellants
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